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vkns'k@ ORDER 

 
PER: VIJAY PAL RAO, J.M. 
 

This appeal by the assessee is directed against the order dated 

11.06.2018 of the ld. CIT(A), Jaipur arising from the penalty order 

passed U/s 271(1)(c) of the IT Act for the assessment year 2003-04. 

The assessee has raised the following ground as under:- 

“1. That the Ld. CIT(A) is wrong and has erred in law in 

confirming penalty of Rs. 114525/- imposed by the Assessing 
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Officer U/s 271(1)(c) of the Income-tax Act, 1961 is wrong and 

bad in law it did not specify in which limb of sec. 271(1)(c) of the 

Income Tax Act, 1961 the penalty proceedings has been initiated, 

i.e. whether for concealment of income or furnishing of 

inaccurate particulars of income. 

2. That without prejudice to the ground No. (1) above on the 

facts and in the circumstances of the case the ld. CIT(A) is 

wrong, unjust and has erred in law in confirming penalty of Rs. 

114525/- imposed by the Assessing Officer U/s 271(1)(c) of the 

I.T. Act, 1961.” 

2. The assessee is an individual and carrying on business of 

purchase and sale of utensils in the name and style of M/s Gaurav’s Jain 

Steel Centre. The assessee did not filed any return of income U/s 139 of 

the Act for the year under consideration. A Survey U/s 133A of the I.T. 

Act was carried out on 13.02.2008 at the shop of the assessee. In the 

course of survey certain incriminating material was found and 

impounded disclosing purchase/ sale as well as other vouchers for the 

financial year 2002-03 onwards. The stock of utensils at the shop on 

the date of survey was also inventory and value by the survey team at 

Rs. 12,78,794/-. The statement of the assessee was recorded U/s 133A 

of the Act wherein the assessee surrendered the income for the 

assessment years 2003-04 to 2007-08. The assessee filed his return of 
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income for the assessment year under consideration disclosing the total 

income of Rs. 1,14,913/- which included surrendered income on 

account of purchase of stock of Rs. 92,300/-. The AO noted that during 

the survey the assessee has surrendered a total income of Rs. 

3,00,000/- for the assessment year 2003-04 and therefore the assessee 

has declared short income in the return of income. Accordingly, the AO 

has made the addition of Rs. 3,00,000/- to the total income of the 

assessee. The assessee accepted the assessment and did not challenge 

the addition made by the AO. The AO initiated the penalty proceedings 

U/s 271(1)(c) of the Act and levy the penalty of Rs. 1,14,524/-. 

3. Before us, the ld. AR of the assessee has submitted that during 

the course of survey the alleged document impounded by the 

Department do not disclose any income of the assessee except on 

account of stock as on the date of survey. Therefore, the assessee has 

already declared the additional income of Rs. 92,300/- on account of 

purchase for the year under consideration while filing the return of 

income in response to notice U/s 148 of the Act. The AO has made the 

addition of Rs. 3,00,000/- without having any incriminating material but 

based on the statement recorded U/s 131A of the Act. The ld. AR of the 

assessee has submitted that even the AO has not considered the 
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income disclosed by the assessee in the return of income while making 

the said addition but the addition was made over and above the income 

disclosed by the assessee in the return of income. Though the assessee 

has not challenged the addition made by the AO but the same would 

not automatically attracts the penalty/s 271(1)(c) of the Act when the 

said addition is not based on any incriminating material. In support of 

his contentions, he has relied upon the various decisions including the 

decision of Hon’ble Supreme Court in case of CIT vs. S. Khader Khan 

Son 352 ITR 480 whereby the Hon’ble Supreme Court has upheld the 

decision of Hon’ble Madras High Court reported 300 ITR 157. The ld. AR 

has thus submitted that the statement recorded U/s 133A has no 

evidentiary value and therefore, the addition made by the AO on the 

basis of the surrendered income made U/s 133A of the Act cannot be a 

basis for penalty U/s 271(i)(c) of the Act. The ld. AR has also relied 

upon the  decision Hon’ble Culcutta High Court in case of Durga Kamal 

Rice Mills vs. CIT 265 ITR 25 and submitted that when the addition 

itself is debatable issue then it cannot be said that the assessee has 

concealed any income or furnished inaccurate particulars of income. 

The ld. AR has also challenged the validity of initiation of penalty 

proceedings on the ground that the show cause notice issued by the AO 
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does not specific the limb whether it is for concealment of particulars of 

income or furnishing of inaccurate particulars of income. Therefore, in 

the absence of default of the assessee specified in the show cause 

notice the initiation of proceeding is bad in law.  In support of his 

contention he has relied upon a series of decisions including the 

decision of Hon’ble Karnataka High Court in case of CIT vs. Manjunatha 

Cotton & Ginning Factory 359 ITR 565 as well as the decision of Hon’ble 

Supreme Court in case of CIT vs. SSA’s Emerald Meadows 73 

taxmann.com 241. Thus, the ld. AR of the assessee has submitted that 

the penalty levied by the AO is not sustainable in law and liable to be 

deleted. 

4. On other hand, ld. DR has submitted that the assessee did not 

file any return of income for the year under consideration prior to the 

survey conducted on 13.02.2008. Even for the other subsequent 

assessment years the assessee did not file any return of income. On the 

basis of the incriminating material found during the survey as well as 

the stock at the shop of the assessee inventoried by the survey party 

the assessee disclosed and surrendered income for various assessment 

years from 2003-04 to 2008-09. The assessee surrendered the income 

of Rs. 3,00,000/- for the assessment year under consideration. Since, 
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the assessee has not disclosed income in the return of income, 

therefore, the AO has made the addition of the said amount. He has 

relied upon the orders of the authorities below. 

5. We have considered the rival submissions as well as the relevant 

material on record. There is no dispute that during the course of survey 

proceeding the stock of utensils at the shop of the assessee was 

inventoried and value at Rs. 12,78,794/-. The other documents found 

and impounded were also in respect of purchase made by the assessee 

for the assessment years 2003-04 to 2008-09. As per the impounded 

documents and stock valuation the unaccounted stock for the 

assessment year 2003-04 was Rs. 92,300/-. The assessee in the return 

of income filed in response to notice U/s 148 of the Act has declared 

the total income of Rs. 1,14,913 comprising of business income of Rs. 

22,613/- and the income surrendered on account of unaccounted stock 

of Rs. 92,300/-. The AO noted that the assessee has not declared the 

income of Rs. 3,00,000/- as it was surrendered during the course of 

survey in the statement recorded 133A of the Act. We find that the 

surrendered made by the assessee of Rs. 3,00,000/- in the statement 

recorded U/s 133A of the Act is on account of the stock found at the 

shop which was valued at Rs. 12,78,794/-. The stock was considered as 
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purchased during the assessment years 2003-04 to 2008-09. Therefore, 

it is clear that the surrendered was made by the assessee to cover the 

unaccounted stock as well as business income for these assessment 

years including the assessment year under consideration. However, as 

per inventorization of the stock the unaccounted stock for the year 

under consideration is only Rs. 92,300/- which was duly disclosed by 

the assessee in the return of income. The Assessing Officer has made 

the addition of Rs. 3,00,000/- solely on the basis of the statement 

recorded U/s 133A of the Act. We find that the said addition is not 

based on any incriminating material found or impounded during the 

survey but it was only surrendered made by the assessee U/s 133A of 

the Act. Even otherwise once the assessee has declared the income of 

Rs. 1,14,913/- then the surrendered made by the assessee included the 

business income as well as unaccounted stock for the year under 

consideration. In any case the addition could not be made to exceed 

surrendered made by the assessee. The addition made by the AO over 

and above of the return of income is not in terms of the surrendered 

made by the assessee in the statement recorded U/s 133A of the Act  

because the assessee surrendered amount of Rs. 3,00,000/- as income 

for the year under consideration. Since, there was no return of income 
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filed by the assessee, therefore, the said surrendered made by the 

assessee in any case includes the business income as well as 

unaccounted stock of Rs. 92,300/-. Once, the assessee has disclosed 

the income on account of unaccounted stock as well as business income 

for the year under consideration then the addition of Rs. 3,00,000/- 

made by the AO based on the statement of the assessee recorded U/s 

133A of the Act would be regarded as without any valid evidence 

disclosing undisclosed income of the assessee. Therefore, the said 

addition though accepted by the assessee would not ipso facto lead to 

the conclusion that the assessee has concealed particulars of income or 

furnishing inaccurate particulars of income. The Assessing Officer has 

not substantiated the addition by making reference to any incriminating 

material or other information to indicate such undisclosed income. 

Therefore, in the facts and circumstances of the case where the 

addition made by the AO is purely on the basis of the statement 

recorded U/s 133A of the Act the same would not attract the penalty  

U/s 271(1)(c) of the Act. Hence, the penalty levied by the AO is deleted.  

Since we have deleted the penalty levied by the AO on merits, 

therefore, we do not propose to not into the legal ground raised by the 

assessee regarding validity of initiation of penalty.  
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 In the result, the appeal filed by the assessee is allowed 

 Order pronounced in the open court on 30/04/2019 

    Sd/-                                                  Sd/- 
     ¼ jes’k lh0 “kekZ ½          ¼fot; iky jko½   

      (Ramesh. C. Sharma)         (Vijay Pal Rao)     
ys[kk lnL;@Accountant Member                U;kf;d lnL;@Judicial Member

   
Tk;iqj@Jaipur   

fnukad@Dated:- 30/04/2019. 
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